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‘Effective corporate governance’ as a phrase has been trending in India. There have 
been a bucketful of reforms to encourage shareholders’ participation, particularly that of 
minority shareholders, in improving companies’ corporate governance. This certainly has 
and will continue to cast an impact on institutional investors (IIs) as minority shareholders. 
Additionally, the reforms aimed at improving the inflow of Foreign Institutional Investment 
in India should increase the role of IIs as shareholders. Moreover, legal reforms have 
been, and are further proposed to be introduced to create a nudge-effect among IIs in 
this direction. Against the backdrop of these developments, a new vacuum appears. For 
instance, the overriding factor of cost in the cost-benefit analysis of IIs due to factors 
such as their dispersed shareholding, fear of free-riding by other minority shareholders 
in investee companies, existence of legal hurdles in their path of acting in cooperation 
with other IIs, etc. may discourage their involvement. Amidst this scenario, intermediaries 
such as proxy advisory firms enter the Indian landscape. By enjoying the benefits of 
economies of scale, division of labour and specialisation in their research endeavours 
and other operational activities, these firms can reduce the cost element in the cost-benefit 
analysis of IIs while they decide whether or not to participate in influencing their investee 
companies’ corporate governance. There are other additional ways in which these firms 
can encourage shareholder-activism among IIs and other minority shareholders. Such is 
the likely ‘potential’ of these firms in affecting India’s corporate governance. The present 
paper elaborates on these aspects. It also highlights if barriers exist against the firms’ 
materialisation of this ‘potential’. This paper is thereby the first of its kind to analyse in 
detail the SEBI Regulations regulating these firms and the role these firms can play, if any, 
in the ‘long run’ in improving India’s corporate governance.
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The author would like to thank Ms Anuradha Ghosh, who taught her Corporate Governance & 
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i. introduCtion

Proxy	advisory	firms	are	new	entrants	in	India’s	corporate	governance	landscape.	The	
central feature common to them is that they act as research analysts or advisory bodies.1 
They conduct thorough research on relevant companies, industries, sectors, laws and other 
disciplines to offer reliable recommendations to their shareholder clients (especially IIs) 
regarding the stance that the latter should adopt in relation to any resolution proposed to 
be passed by their investee companies.2 In India, however, due to the limited reach of IIs 
as	shareholders,	these	firms	provide	recommendations	only	in	relation	to	a	specific	set	of	
listed companies.3

In 2010, with the founding of Ingovern, India witnessed the establishment of the 
country’s	 first	 proxy	 advisory	 firm.4	 Within	 a	 span	 of	 less	 than	 five	 years,	 two	 more	
competing	proxy	advisory	firms,	namely	Stakeholders	Empowerment	Services	(SES)	and	
Institutional Investor Advisory Services India Limited (IiAS), entered the picture.5

Besides	 offering	 proxy	 advisory	 services,	 these	firms	 have	 diversified	 into	 offering	
a host of other allied services. For instance, IiAS, besides offering voting advisory 
services, additionally provides the facility of preparing corporate governance scorecards 
for its clients.6 This scorecard can be useful for companies, investors, creditors as well 
as regulators in relation to any business entity.7 Similarly, another one of India’s proxy 
advisory	firm,	SES,	offers	the	service	of	investors’	education.8	ISS,	a	prominent	firm	of	the	
US, offers assistance to its clients regarding their class-action suits.9 In addition to offering 
advisory services to their shareholder clients regarding the votes that they are willing to cast 
upon	their	investee	company’s	resolutions,	these	firms	also	provide	continuous	guidance	

1 S Subramanian, ‘Proxy Advisory Industry in India’ (2016) 13(2) Corporate Ownership & 
Control 371; ‘Who We Are’ (Institutional Investor Advisory Services, 2018) <https://www.
iiasadvisory.com/about> accessed 21 May 2018; ‘Services’ (Ingovern) <http://www.ingovern.
com/services/> accessed 21 May 2018; ‘About SES’ (Stakeholders Empowerment Services) 
<https://www.sesgovernance.com/about-us> accessed 21 May 2018.

2 ibid.
3 Subramanian (n 1) 375; As of April 2014, Ingovern offered voting recommendations for more 

than	500	listed	firms	while	as	of	August	2015	IiAS	provided	voting	recommendations	for	over	
300 companies. 

4 ‘Tag Archives: Proxy Advisory’ (Ingovern) <http://www.ingovern.com/tag/proxy-advisory/> 
accessed 18 September 2017.

5 Bhuma Shrivastava, ‘Proxy Advisory Firms Give a Boost to Shareholder Activism’ 
Livemint (19 September 2017) <HTTP://WWW.LIVEMINT.COM/COMPANIES/
HEUG8SPSW3ZXE4SUYHECQN/PROXY-ADVISORY-FIRMS-GIVE-A-BOOST-TO-
SHAREHOLDER-ACTIVISM.HTML> accessed 20 September 2017.

6 ‘Governance Scorecard’ (Institutional Investor Advisory Services) <https://www.iiasadvisory.
com/governance-scorecard> accessed 18 September 2017.

7 ibid. 
8 ‘Services Offered’ (SES) <http://www.sesgovernance.com/investors-education> accessed 18 

September 2017 (SES).
9 ‘Securities Class Action Services’ (ISS, 2018) <https://www.issgovernance.com/securities-

class-action-services/> accessed 18 September 2017.

http://www.ingovern.com/tag/proxy-advisory/
http://www.livemint.com/Companies/HeuG8SPSw3zXE4sUYhecqN/Proxy-advisory-firms-give-a-boost-to-shareholder-activism.html
http://www.livemint.com/Companies/HeuG8SPSw3zXE4sUYhecqN/Proxy-advisory-firms-give-a-boost-to-shareholder-activism.html
http://www.livemint.com/Companies/HeuG8SPSw3zXE4sUYhecqN/Proxy-advisory-firms-give-a-boost-to-shareholder-activism.html
https://www.iiasadvisory.com/governance-scorecard
https://www.iiasadvisory.com/governance-scorecard
http://www.sesgovernance.com/investors-education


to these investors regarding several matters including the general affairs of the company.10

At the micro-level, their emergence in India could be viewed as an entrepreneurial 
strategy aimed at tapping the opportunities that several developments present. Some of 
these developments relate to the rise in the role of institutional investors as shareholders, 
a growing clamour for improving corporate governance, and increased shareholders’ 
activism.11	At	the	macro-level,	their	rise	can	influence	the	country’s	corporate	governance	
landscape. However, there has been a serious dearth of literature regarding the actual 
impact	these	firms	can	have	on	India’s	corporate	governance.12

Therefore,	in	this	paper,	I	firstly	elaborate	upon	the	reasons	for	the	recent	emergence	of	
proxy	advisory	firms	and	the	role	they	can	‘potentially’	play	in	improving	India’s	corporate	
governance	 in	Part	 II.	Given	 the	range	of	services	 these	firms	offer,	 I	clarify	 that	while	
analysing	 their	 influence	 upon	 the	 country’s	 corporate	 governance	 landscape,	 I	 would	
focus primarily on their advisory function. However, occasionally I would also take into 
account the role that the ancillary services provided by them could potentially play in the 
long	run	in	this	regard.	I	also	flag	the	roadblocks	that	presently	exist	in	the	path	of	these	
firms	 in	 India	 towards	 reaching	 the	 goal	 of	making	 their	 presence	 felt	 in	 the	 country’s	
corporate governance matters in Part III. In Part IV, I present my conclusion. 

ii. analysis of the reasons Behind the eMergenCe of Proxy advisory 
firMs in india and the role they Could Potentially Play in 

iMProving the Country’s CorPorate governanCe

Recently, there has been a growing clarion regarding the need to improve corporate 
governance in the country.13 This has paved the way for the development of means, 

10 SES (n 8).
11 Umakanth Varottil, ‘The Advent of Shareholder Activism in India’ (2012) 1(6) Journal of 

Governance 582; Rajesh Naidu and Ashutosh R Shyam, ‘Shareholder activism, stringent 
disclosures helps India improve corporate governance score’ The Economic Times (3 
October 2014) <https://economictimes.indiatimes.com/news/company/corporate-trends/
shareholder-activism-stringent-disclosures-helps-india-improve-corporate-governance-score/
articleshow/44144468.cms> accessed 21 May 2018; OECD, Improving Corporate Governance 
in India Related Party Transactions and Minority Shareholder Protection (OECD Publishing 
2014) 11 <https://www.oecd.org/daf/ca/Improving-Corporate-Governance-India.pdf> accessed 
21 May 2018. 

 India has over the years pursued and introduced several measures to improve corporate 
governance standards including the introduction of a new Company Bill in 2013. However, 
further measures are needed to improve minority shareholder protection, support a higher degree 
of transparency and disclosure, and promote greater accountability of controlling shareholders.

12 Subramanian (n 1) 377.
13 Umakanth Varottil, ‘Shareholder Activism and Proxy-Advisory Firms’ (IndiaCorpLaw, 6 

December 2011) <https://indiacorplaw.in/2011/12/shareholder-activism-and-proxy-advisory.
html> accessed 18 September 2017; Aveek Datta, ‘India Inc improves corporate governance 
standards: IFC report’ (Forbes India, 21 February 2018) <http://www.forbesindia.com/article/

 work-in-progress/india-inc-improves-corpo-rate-governance-standards-ifc-report/49493/1> 
accessed 21 May 2018; Rishabh Shroff, Tanmay Patnaik and Kavya Keshari, ‘India’s Tough 
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http://www.forbesindia.com/article/work-in-progress/india-inc-improves-corpo-rate-governance-standards-ifc-report/49493/1
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mechanisms and tools for increasing shareholders’ activism.14 For instance, company 
law in India has permitted shareholders’ casting of votes by e-voting to encourage their 
participation in the governance of investee companies.15 Similarly, company law has recently 
allowed shareholders to participate in shareholders’ meetings via video conferencing.16 
Under the Companies Act 1956, there existed the requirement of obtaining regulatory 
approval or/and a mere board approval regarding these matters.17 However, under the 
Companies Act, 2013, the role of shareholders in an investee company’s governance has 
been increased by making their prior consent mandatory in case of several matters or upon 
various resolutions.18 Moreover, there has been a noticeable increase in the general level of 
awareness among shareholders towards the need to improve corporate governance.19

The role of minority shareholders has also been made more prominent under India’s 
business laws. This further incentivises them to participate in their investee company’s 
affairs. For instance, provisions relating to Related Party Transactions (RPTs) prohibit the 
participation of ‘interested’ shareholders (who are in most cases promoters or/and their 
relatives) in resolutions wherein permission is granted to the concerned company to enter 
into a related party arrangement.20 As a result voting strength of minority or unrelated 
shareholders increases in these resolutions.21 This furthers shareholder activism and 
a message that votes of minority shareholders could be impactful is sent far and wide. 
Similarly, in order to safeguard the interests of minority shareholders, the incorporation 
of an entrenchment provision into company’s Articles of Association (AoA) has been 
made	more	difficult	under	the	Companies	Act,	2013.22 For such incorporation, in the case 
of ‘private company’ consent of all the shareholders is needed while in case of ‘public 

New Corporate Governance Regime – Impact on Promoters’ (Cyril Amarchand Mangaldas, 
23 April 2018) <https://privateclient.cyrilamarchandblogs.com/2018/04/indias-tough-new-
corporate-governance-regime-impact-promoters/> accessed 21 May 2018.

14 ‘Shareholder Activism in India’ (Law Times Journal, 6 August 2017) <http://lawtimesjournal.in/
shareholder-activism-india/> accessed 18 September 2017. 

15 Companies Act 2013, s 108 (Concept of e-voting has been introduced by the Companies Act 
2013); ICSI, E-Voting (ICSI 2014) 2 <https://www.icsi.edu/webmodules/CompaniesAct2013/
E-VOTING%2018-08-14.pdf> accessed 21 May 2018; Varottil, ‘The Advent of Shareholder 
Activism in India’ (n 11) 586.

16 ICSI 2014 (n 15) 598; Companies Act 2013, s 173 read with Rule 3 of the Companies (Meetings 
of Board and its Powers) Rules, 2014 has laid down elaborate procedures for conducting meeting 
through video conferencing at Board Meetings.

17 ibid.
18 Companies Act 2013, s 197. In case any company intends to pay its managerial personnel, a
 remuneration, higher than the maximum limit prescribed, shareholders’ prior consent is required 

now.
19 Khusboo Narayan, ‘The Advent of Shareholder Activism in India’ Livemint (27 November 

2014) <http://www.livemint.com/Companies/hri4Acn53de1Q48RFAcNwJ/The-advent-of-
shareholder-activism-in-India.html> accessed 19 September 2017.

20 Companies Act, 2013 s 188(1).
21 Sachin P Mampatta, ‘Small Guys Can Punch above Their Weight’ Business Standard (29 July 

2014) <http://www.business-standard.com/article/markets/small-guys-can-punch-above-their-
weight-114082901000_1.html> accessed 28 May 2018.

22 Companies Act, 2013, s 5(3).

http://lawtimesjournal.in/shareholder-activism-india/
http://lawtimesjournal.in/shareholder-activism-india/
https://www.icsi.edu/webmodules/CompaniesAct2013/E-VOTING%2018-08-14.pdf
https://www.icsi.edu/webmodules/CompaniesAct2013/E-VOTING%2018-08-14.pdf
http://www.livemint.com/Companies/hri4Acn53de1Q48RFAcNwJ/The-advent-of-shareholder-activism-in-India.html
http://www.livemint.com/Companies/hri4Acn53de1Q48RFAcNwJ/The-advent-of-shareholder-activism-in-India.html


company’, consent of its members through special resolution is required.23 Additionally, 
the provision existing under Companies Act, 2013 granting minority shareholders the right 
of class-action suits has been brought into effect.24 This further strengthens the role of 
minority shareholders in companies.25

As equity shareholders, IIs at present mostly hold minority shares.26 Therefore these 
recent winds of change encourage active participation by them in their investee company’s 
governance. Further, their stakes as equity shareholders are on the rise in India due to the 
promotion of Foreign Institutional Investors (FIIs) and FDI in the country.27 This can have 
a positive impact on corporate governance for FIIs are known to have acted in the recent 
past as active shareholders in relation to the investee companies, unlike their domestic 
counterparts.28 Actions are also being taken to ensure that retail investors participate in 
the company’s shareholding indirectly through institutional investors.29 This would further 
improve the shareholding percentage of institutional investors in companies in India.30

Recently, the Indian government has been bent upon producing a nudge-effect amongst 
domestic IIs to encourage their participation in investee companies’ governance.31 For 
instance, in 2010, the Securities and Exchange Board of India (SEBI) required mutual 

23 Companies Act, 2013, s 5(4). 
24	 Companies	 Act	 2013,	 s	 245	 (Notification	 of	 Section	 245	 of	 Companies	 Act	 2013 

MCA	 vide	 notification	 number	 S	 O	 1934(E)	 dated	 June	 01	 2016	 has	 notified	 the	 aforesaid	
section of the Companies Act 2013 keeping in view the constitution of National Company Law 
Tribunal). 

25 Shreeja Sen, ‘Class Action Suits in Indian Company Law, Explained’ Livemint (10 July 2016) 
<http://www.livemint.com/Companies/OhvhdZ4oAPmUCy5Ji9bWjM/Class-action-suits-in-
company-law-explained.html> accessed 18 September 2017.

26 M Sabarinath, ‘BSE, 3 Others Buy 74% in Proxy Advisory Firm IIAS: Tatas, Fitch 
&HDFC to Together Hold 44% Stake, While BSE Will Own 30% in Company’ Times 
of India (23 November 2011) <http://epaper.timesofindia.com/Repository/getFiles.
asp?Style=OliveXLib:LowLevelEntityToPrint_ETNEW&Type=text/html&Locale=english-
skin-custom&Path=ETM/2011/11/23&ID=Ar00600> accessed 18 September 2017.

 Though most of India’s leading IIs such as Reliance Industries and those belonging to the Tata 
Group, are part of an industrial Group and are run by a dominant shareholder, others such as 
ICICI	Bank,	L&T,	HDFC	and	ITC	do	not	have	identifiable	promoters	and	are	majority-owned	
by institutional shareholders.

27 Subramanian (n 1).
28 Atisha Singh, ‘Role of Proxy Advisory Firms in Corporate Governance’ (Legal Services India) 

<http://www.legalservicesindia.com/article/2303/Role-of-Proxy-Advisory-Firms-In-Corporate-
Governance.html> accessed 28 May 2018.

29 Pitabas Mohanty, ‘Institutional Investors and Corporate Governance in India’ <https://www.
nseindia.com/content/research/Paper42.pdf> accessed 18 September 2017; Sudipto Roy, 
‘Ensuring Corporate Governance’ Money Today (June 2010) <http://www.businesstoday.
in/moneytoday/cover-story/ensuring-corporate-governance/story/8727.html> accessed 18 
September 2017.

30 ibid.
31 Dhirendra Kumar, ‘Why MFs Should Play a Bigger Role in Corp Governance Issues’ Economic 

Times (18 September 2017) <http://economictimes.indiatimes.com/markets/stocks/news/
why-mfs-should-play-a-bigger-role-in-corp-governance-issues/articleshow/60286031.cms> 
accessed 18 September 2017.
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funds to disclose their voting behaviour on shareholder resolutions.32 In 2014, SEBI further 
required these funds to make public the rationale behind their voting decisions.33

There	has	been	a	growing	clamour	to	impose	a	fiduciary	obligation	upon	IIs	towards	
their individual investor clients.34 This would also oblige IIs to participate in investee 
companies’ governance, including casting their votes on behalf of their individual 
investors.35 This is because improved corporate governance in the investee entity is likely 
to pave the way for higher returns on investments made by IIs on behalf of their clients.36 
Though	such	fiduciary	obligation	has	not	been	hitherto	 imposed	on	 IIs	 in	 India,	 it	may	
be imposed on them contractually by individual investors. Similarly, institutional funds 
are increasingly being set up as trusts.37	This	also	imposes	a	fiduciary	duty	upon	IIs	and	
obligates them to participate in investee companies’ governance.38

However, against this backdrop of developments, a new vacuum appears. Where on 
one hand, the casting of votes and participation in meetings by shareholders (and more 
specifically	 the	 minority	 shareholders)	 is	 being	 encouraged,	 the	 dearth	 of	 adequate	
information among investors such as IIs regarding the investee company’s affairs has 
appeared as a hassle.39

This problem of information asymmetry is likely to be felt even more prominently 

32 SEBI, Circular for Mutual Funds, SEBI/IMD/CIR No.18/198647/2010, (15 March 2010).
33 SEBI, All Mutual Funds/Asset Management Companies (AMCs)/ Trustee Companies/

Boards of Trustees of Mutual Funds/ Association of Mutual Funds in India (AMFI), CIR/
IMD/DF/05/2014, (SEBI, 24 March 2014) <https://www.sebi.gov.in/legal/circulars/mar-2014/
enhancing-disclosures-investor-education-and-awareness-campaign-developing-alternative-
distribution-channels-for-mutual-fund-products-etc_26537.html> accessed 21 May 2018.

34 Allan L McCall and David F Larcke, ‘Researchers: the Power of Proxy Advisory Firms’, 
(Stanford Business, 13 January 2014) <https://www.gsb.stanford.edu/insights/researchers-
power-proxy-advisory-firms> accessed 18 September 2017; ‘Institutional investors at 
the heart of good corporate governance’, The Economic Times (26 May 2017) <https://
cfo.economictimes.indiatimes.com/news/institutional-investors-at-the-heart-of-the-good-
corporate-governance/58854036> accessed 21 May 2018.

35 Subramanian (n 1).
 A major breakthrough came in 1988, when the U.S. Department of Labor took the position 

that the voting of proxies of shares of stock owned by a pension plan was part of the plan’s 
fiduciary	duty	to	manage	employee	benefit	plan	assets.	This	development	prompted	managers	
of employee retirement plan assets to seek help from the proxy advisory industry to satisfy their 
fiduciary	responsibilities	to	vote	proxies	in	the	best	interests	of	their	clients.

36 ibid.
37 Aik Win Tan and Trish Keeper, ‘Institutional Investors and Corporate Governance: A New 

Zealand Perspective’, (2008) 65 Centre for Accounting, Governance and Taxation Research 
School of Accounting and Commercial Law, Victoria University of Wellington <https://www.
victoria.ac.nz/sacl/centres-and-institutes/cagtr/working-papers/WP65.pdf> accessed on 28 May 
2018.

38 ‘Fiduciary Duties during Administration of Trusts and Estates’ (Wolcott Rivers Gates, 
30 September 2013) <http://www.wolcottriversgates.com/blog/fiduciary-duties-during-
administration-of-trusts-and-estates/> accessed 18 September 2017.

39 Singh (n 28); Subramanian (n 1) 371, 372.

https://www.sebi.gov.in/legal/circulars/mar-2014/enhancing-disclosures-investor-education-and-awareness-campaign-developing-alternative-distribution-channels-for-mutual-fund-products-etc_26537.html
https://www.sebi.gov.in/legal/circulars/mar-2014/enhancing-disclosures-investor-education-and-awareness-campaign-developing-alternative-distribution-channels-for-mutual-fund-products-etc_26537.html
https://www.sebi.gov.in/legal/circulars/mar-2014/enhancing-disclosures-investor-education-and-awareness-campaign-developing-alternative-distribution-channels-for-mutual-fund-products-etc_26537.html
https://www.gsb.stanford.edu/faculty-research/faculty/david-f-larcker
https://www.gsb.stanford.edu/insights/researchers-power-proxy-advisory-firms
https://www.gsb.stanford.edu/insights/researchers-power-proxy-advisory-firms
http://www.wolcottriversgates.com/blog/fiduciary-duties-during-administration-of-trusts-and-estates/
http://www.wolcottriversgates.com/blog/fiduciary-duties-during-administration-of-trusts-and-estates/


by IIs as shareholders.40	This	is	because	they	often	hold	diversified	portfolios	in	several	
distinct companies instead of holding concentrated shareholding in a few companies.41 
Therefore,	they	are	likely	to	find	themselves	spread	too	thin	while	allocating	their	time	and	
resources towards attending meetings and participating in other ways in the governance 
of their numerous investee companies.42 Further, companies’ shareholders’ meetings are 
often scheduled around the same period in a year.43	This	overloads	IIs	holding	diversified	
portfolios if they want to effectively participate in every resolution of the investee 
companies.44

These investors are guided by their own business motives, which places them under 
a constant burden to generate high returns for their investor clients.45 Therefore, these 
investors	constantly	undertake	a	cost-benefit	analysis	to	decide	whether	to	participate	in	
corporate governance matters of their investee company(ies).46 In cases where the cost of 
gathering	information	and	arriving	at	a	decision	exceeds	the	benefit	of	their	involvement,	
IIs abstain from participating.  And this is often the case that their cost of participation 
would	exceed	the	benefits	generated.47 This is because, in addition to the reasons stated 
above, each II alone holds only a meagre percentage of shares in a company at a given 
point in time.48 This dis-incentivises these investors from contributing towards improving 
the investee company’s governance. They apprehend that despite their small shareholding, 
if they incur costs on improving corporate governance while other investors do not, then 
they alone would have to bear the price of free riding by the latter.49 However, amidst this 
issue of holding a small percentage of shares, one possible way out is if all IIs within a 
company show mutual cooperation with each other while participating in the company’s 
governance.50 This is needed to reduce the cost of their participation and to deal with their 
fear of free riding by other IIs as shareholders.51

40 Subramanian (n 1) 371, 373. 
41 ibid. 
42 ibid. Mohanty (n 29); Center On Executive Compensation, ‘A Call for Change in the Proxy 

Advisory Industry Status Quo: The Case for Greater Accountability and Oversight’ The 
Wall Street Journal (January 2011) 65 <http://online.wsj.com/public/resources/documents/
ProxyAdvisoryWhitePaper02072011.pdf> accessed 21 May 2018; Tan & Keeper (n 37).

43 OECD, ‘The Role of Institutional Investors in Promoting Good Corporate Governance’ (OECD 
Publishing 2011) <http://www.oecd.org/daf/ca/49081553.pdf> accessed 18 September 2017; 
Singh (n 28); Centre on Executive Compensation (n 42); ibid.

44 ibid.
45 Mohanty (n 29) 25, 26.
46 ibid.
47 Subramanian (n 1) 374.
48 Mohanty (n 29) 19. The median stake of all the institutional investors is a mere 4.8% in India.
49 Rinkal Sanghavi and Dr Pankaj Trivedi, ‘Role Played by Mutual Funds as an Institutional player 

in Corporate Governance of Listed Companies in India’ (2017) IOSR Journal of Economics and 
Finance 63, 68. 

50 Mohanty (n 29) 25. 
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	 However,	 such	 a	 cooperative	 relationship	 has	 been	 found	 as	 being	 a	 difficult	 one	
to foster.52 This is because these investors are often competing against each other,53 and 
feel apprehensive about sharing information with each other regarding their own business 
strategies, issues and concerns.54 Further, there exist certain indirect legal barriers to their 
cooperation. For instance, these investors fear that their collective actions may make them 
qualify as ‘promoters’ (by virtue of their ‘control’) as per Section 2(69) of the Companies 
Act,	2013	or	as	‘officers’	(by	virtue	of	their	influence)	under	Section	2(59)	of	the	Companies	
Act, 2013 or as ‘persons acting in concert’ under the Section 2(e) of the SEBI (Substantial 
Acquisition of Shares and Takeover) Regulations, 2011 (Takeover Code). This would 
thereby impose upon them a burden of unintended legal obligations that exist in relation 
to	promoters,	officers,	persons	acting	in	concert	etc.55 Additionally, by their very nature, 
several IIs hold shares in one company for too short a duration to incentivise them to 
indulge in the long-term investment in the form of improving corporate governance in their 
investee companies.56

Similarly,	even	the	imposition	of	fiduciary	duties	towards	their	clients	cannot	guarantee	
the participation of the IIs in the governance of the investee company.57 This is because the 
fiduciary	duty	is	imposed	upon	them	solely	in	relation	to	their	individual	investor	clients	
who have contributed to that particular institution’s funds58 and not towards the shareholders 
or other stakeholders in the investee company. Therefore, IIs would be obliged to vote upon 
the investee company’s governance matters only when it would suit their investor clients’ 
interests.59	As	a	result,	where	the	cost	of	participation	would	exceed	the	benefits	arising	
thereon,	the	existence	of	fiduciary	duty	would	itself	‘justify’	the	absenteeism	of	IIs	from	
their participation in governance matters or their conformist behaviour even while they are 
participating.60

Moreover, regarding FIIs, it is felt that administrative/logistical hindrance in relation 
to cross-border voting might hinder their active participation in investee company’s affairs 
in India.61

Amidst	 these	 tearing	 circumstances,	 proxy	 advisory	 firms	 appear	 in	 the	 scene.	As	
per well established economic principles, division of work, specialisation and avoidance 

52 OECD (n 43). 
53 ibid.
54 ibid.
55 ibid.
56 Mohanty (n 29) 2.
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58 ibid; Center On Executive Compensation (n 42).
59 ibid. 
60 OECD (n 43). 
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of	duplication	of	 actions	 increases	 the	efficiency	of	work.62	Since	proxy	advisory	firms	
constantly dedicate their resources towards the task of observing companies and their 
personnel, relevant industry and sectoral trends, economic and other factors, they can enjoy 
the	benefits	of	economies	of	scale,	division	of	labour	and	specialisation	in	their	research	
endeavours.63 Therefore, they can offer cost-effective means for IIs to obtain adequate 
information that they might require to participate in an investee company’s governance.64 
This factor plays an even more crucial role in relation to small IIs having limited resources. 
As	a	result,	proxy	advisory	firms	could	encourage	institutional	investors’	participation	in	
the governance of investee companies wherever such participation is voluntary and could 
reduce for these investors the cost of such participation, where such participation has 
been	mandated	by	law.	In	fact,	had	these	firms	not	entered	India	immediately	post	SEBI’s	
regulations which require mutual funds to disclose their voting policies and behaviours,65 
such regulations might have had the counter-effect of discouraging mutual funds from 
investing	 in	 equity	 share	 capital	 if,	 in	 any	 case	of	 the	 funds’	 cost-benefit	 analysis,	 cost	
would have emerged victorious. Therefore, as a corollary, the proliferation of proxy 
advisory	 firms	 may	 encourage	 the	 State	 to	 introduce	 a	 greater	 number	 of	 regulations	
nudging IIs to participate in investee corporations’ affairs. Moreover, the cost-effective 
nature	of	recommendations	offered	by	proxy	advisory	firms	would	narrow	the	exception	
to	the	IIs’	fiduciary	duty	to	participate	in	the	investee	companies’	governance	on	account	
of high cost.

Since	 these	 firms	 can	 also	 sometimes	 offer	 similar	 advice	 to	 several	 IIs	 within	 a	
company, they may thereby inadvertently galvanise minority shareholders’ opinion in such 
company in one direction.66	 	 Further,	 these	firms	 issue	 general	 guidelines	 and	opinions	
regarding several large companies on their websites. This may assist retail investors in their 
participation in such companies’ affairs.67 The ancillary services, as stated above, offered 
by	these	firms	may	also	contribute	towards	promoting	better	corporate	governance	in	India	
for obvious reasons.68 The possibility of an invitation to contribute towards the formulation 
of policies, laws, regulations and guidelines for improving corporate governance in India 
in the future cannot be ruled out.

Therefore, prima facie,	 these	firms	possess	 a	huge	potential	 for	 affecting	 corporate	
governance in India in the long run. But for the actualisation of this potential, they must 
overcome the several hurdles that lay in their paths.

62 Subramanian (n 1) 372.
63 ibid.
64 Varottil, ‘The Advent of Shareholder Activism in India’ (n 11) 602, 603.
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66 Varottil, ‘The Advent of Shareholder Activism in India’ (n 11) 603.
67 ibid 600.
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iii. highlighting the hurdles existing in the Path of 
Proxy advisory firMs

A. Challenges posed by the weak position of IIs as shareholders in the Indian companies

Since	proxy	advisory	firms	primarily	cater	 to	 IIs’	needs	of	participating	 in	 investee	
companies’	corporate	governance,	the	impact	that	these	firms	can	have	on	India’s	corporate	
governance is largely determined by the role IIs can play in Indian companies’ corporate 
governance in the long run.69

In India, despite the growing share of equity shareholding of IIs, their total shareholding 
in	listed	companies	continues	to	remain	confined	to	an	average	of	17%	overall	and	25%	
in case of large companies,70 as opposed to that existing at 76% in the US in 2007.71 
Coupled	with	this,	in	India,	a	significant	portion	of	shareholding	in	both	listed	and	unlisted	
companies continues to be held by promoters/promoter group.72 However, in the UK and 
the US, the shareholding pattern is dispersed.73

The cumulative result of these two factors is that in India, the impact that IIs can have 
even in the long run on company’s governance by virtue of their shareholding remains 
somewhat	 insignificant.74	Therefore,	 in	 terms	of	 the	cost-benefit	analysis	undertaken	by	
IIs,	even	when	the	presence	of	proxy	advisory	firms	can	reduce	the	‘cost’	element,	the	lack	
of	‘benefit’	element	in	the	form	of	visibility	of	influence/impact	of	participation	may	be	an	
overwhelmingly discouraging factor for institutional investors against their participation.75 
However, this may not be the case where IIs would feel compelled to participate in the 
governance of the investee company in order to tick the checkbox of legal compliance. 
However, this proposition should not ipso facto lead to an inference that imposition of 
greater legal obligations on IIs by the State to coerce them into participating in the corporate 
governance of their investee companies would be the appropriate strategy. This is because 
in absence of clear evidence of the possibility of a positive role played by intermediaries 
like	 proxy	 advisory	 firms	 towards	 corporate	 governance	 in	 India	 (this	 proposition	will	
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be asserted in subsequent part of this Section),76 the government’s move to coerce IIs to 
participate in governance matters by placing sheer reliance on the framework such as that 
of	 proxy	 advisory	 firms	may	 turn	 out	 to	 be	 counter-productive.	The	 cost	 of	 regulation	
may divert the allocation of resources by IIs away from equity capital to other investment 
avenues. Similarly, due to sparse shareholding by IIs in India, the possibility of free riding 
by non-participating investors would continue to loom large among the former despite the 
existence	of	proxy	advisory	firms.77

As	a	result,	despite	the	presence	of	proxy	advisory	firms	in	India,	change	in	the	passive	
attitude of IIs regarding the management of investee companies’ affairs may continue to 
remain lukewarm even in the long run.78 For instance in the US, the emergence of the proxy 
advisory industry took place when a) the presence of promoter shareholding dwindled in 
‘numerous’ US corporations, b) overall shareholding pattern became dispersed, and c) the 
shareholding	of	IIs	became	significant	enough	amidst	the	‘dispersed’	shareholders	to	cast	a	
visible impact on companies’ governance.79

Further,	unlike	in	the	UK	or	the	US,	in	India,	the	reach	of	IIs	as	somewhat	significant	
shareholders	remains	confined	to	a	handful	of	listed	companies80 while the issue of corporate 
governance extends to improving governance in all those companies where Type 1, Type 
2 or Type 3 agency problems exist. This limits the scope of the impact that proxy advisory 
firms	could	cast	on	India’s	corporate	governance.	Some	scholars	even	opine	that	even	if	
IIs begin demonstrating some active participation in the governance of investee companies 
due to above- stated reasons, the same may be only limited to certain key resolutions.81 
Furthermore, in a sharp contrast to the situation existing in the US or the UK, IIs as a body 
may not be developed and organised enough in India so as to participate in and contribute 
effectively towards corporate governance of investee companies.82

In	addition	to	that,	IIs	often	face	the	situation	of	the	existence	of	a	conflict	of	interest	
with an investee company, which makes them disinclined to adopt an aggressive stance 
against such company.83 IIs may not readily embrace the new culture of blowing the whistle 
against such company’s objectionable policies for hitherto they have been habituated to act 
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hand in glove with such companies.84	This	problem	regarding	the	existence	of	a	conflict	of	
interest in the minds of IIs may pose a greater hurdle in India than in the UK or the US due 
to the concentrated share ownership by promoters in Indian companies. Therefore, by the 
sheer virtue of concentrated shareholding, promoters can manage to turn vindictive against 
IIs’ interests in case the II’s choose to oppose the promoters. The shareholders in the UK 
or the US corporations may be unable to do so because of their dispersed shareholding. 

These	factors	paint	a	dismal	picture	against	the	role	proxy	advisory	firms	may	actually	
end	up	playing	in	influencing	corporate	governance	in	India.	However,	there	are	factors	
that may brighten the perspective on the state of things. 

First, the present composition of IIs’ holdings in equity capital in India can act as an 
encouraging	factor.	This	is	because	there	are	significant	variations	in	the	manner	in	which	
each	type	of	II	strategises	and	functions.	Significant	shareholding	in	companies	by	long-
term IIs, such as pension funds, investment funds and insurance companies is considered 
as a positive change.85 On the other hand, IIs including hedge funds, whose tenure with a 
company is short-term are not considered as desirable investors from the perspective of 
improving corporate governance.86

Mutual funds are more reliable than hedge funds in this regard.87 In the UK and the 
US, where IIs have contributed positively towards corporate governance, the dominant 
shareholding has been that of pension funds in the UK and pension funds and investment 
funds in the US, followed by mutual funds in both countries.88 In India as well, the present 
composition of its institutional investors is healthy, at least theoretically. This is because, 
among domestic IIs, insurance companies (long-term investors) hold the most dominant 
presence.89

Insurance companies as IIs may thereby be interested in managing the affairs of investee 
companies, though currently, they have been acting merely as passive players. Hence, the 
possibility	that	the	presence	of	intermediaries	such	as	proxy	advisory	firms	can	encourage	
the participation of insurance companies in investee companies’ corporate governance, in 
the	long	run,	cannot	be	ruled	out.	The	presence	of	proxy	advisory	firms	can	also	encourage	
responsible behaviour among pension funds and mutual funds in their showing of interest 
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towards participation in an investee company’s affairs in the long run whereas presently 
both of them have been demonstrating hedge-fund like behaviour in India.90 The entry 
of pension funds in the equity market in India91 and disclosure norms laid by SEBI in 
relation to mutual funds, as per anecdotal evidence, have encouraged the participation of 
mutual funds in corporate governance of investee companies.92 The proposal to introduce 
in India a code similar to the UK’s Stewardship Code93 for all IIs, rising shareholding of 
institutional investors in Indian companies etc. offer optimism regarding the role IIs ‘may’ 
play in the long run in improving Indian Inc.’s corporate governance.94

Amidst this, it would be too early to comment on the role IIs may play in the long run 
in impacting corporate governance practices in India.95 Therefore, it would be too early to 
predict	the	possible	impact	proxy	advisory	firms	can	have	upon	corporate	governance	in	
India in the long run. 

B.	 Uncertainties	regarding	the	degree	of	dependence	of	IIs	on	proxy	advisory	firms	and	
the	firms’	exercise	of	their	influence

Additionally,	 the	 role	 that	 proxy	 advisory	 firms	 can	 play	 in	 improving	 corporate	
governance depends upon the importance that IIs and investee companies accord to these 
firms.	Despite	 the	 existence	of	 these	firms,	 IIs	 in	 India	on	 account	of	 their	 cost-benefit	
analysis	may	choose	not	to	resort	to	these	firms	for	recommendations.	Further,	IIs	may	not	
pay	heed	to	the	recommendations	offered	by	these	firms.	There	exists	no	empirical	study	in	
India	to	indicate	positive	or	negative	compliance	of	proxy	advisory	firms’	recommendations	
by their clients.96

These	firms	may	not	exercise	their	stronghold	upon	IIs	in	India,	which	US’s	first	proxy	
advisory	firm	ISS	did	and	continues	to	do.97 This is due to several reasons. First, unlike the 
US’s ISS, which continued to exercise a monopoly in the proxy advisory business industry 
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for decades,98	in	India,	competition	among	proxy	advisory	firms	has	existed	from	the	very	
beginning.99	Therefore,	 in	 India,	 no	 ‘one’	 firm	 can	 immensely	 influence	 IIs	 or	 investee	
companies. This means that there would be a diversity of opinion over the same issues 
because	only	where	there	is	a	monopoly	in	the	proxy	advisory	industry	can	a	single	firm	
exercise	enhanced	influence.	In	the	absence	of	competition,	dissenting	views	in	the	proxy	
advisory industry do not exist. Therefore, unlike in India where there are more than one 
proxy	advisory	firms,	in	the	US	and	the	UK,	the	issue	of	having	split	opinions	by	different	
proxy	advisory	firms,	which	in	turn	reduces	the	overall	deeper	impact	of	such	opinion,	did	
not exist for long in the beginning.100

 Further, in absence of such monopoly in India, investee companies may not have 
the	incentive	to	resort	to	these	firms	for	their	advice	on	improving	the	former’s	corporate	
governance policies, which is what they did when monopoly existed in the US’s proxy 
advisory industry for the sake of obtaining favourable reviews from such proxy advisory 
firms	 in	 their	 rendering	 of	 advice	 to	 their	 institutional	 investor	 clients.101 However, a 
counter-argument may be that while due to the lack of monopoly in India’s proxy advisory 
industry,	 a	 ‘single’	 firm	 cannot	 exercise	 absolute	 influence	 on	 corporate	 governance	
practices,	proxy	advisory	firms	as	an	‘industry’	may	still	cast	their	impact.	The	existence	of	
competition may informally pave way for increased ethical practices in the industry right 
from the beginning.102 This, in turn, may amount to greater reposition of faith by investors 
and companies in this industry, thereby leading to an overall growth in the impact cast by 
the proxy advisory industry in India.103

Another	hindrance	 that	exists	 for	proxy	advisory	firms	 in	India	against	 their	 lasting	
impact is that they are yet to prove their credibility and mettle here. This is unlike the 
situation in the UK and the US where they have already established themselves.104 
Therefore,	these	firms’	influence	on	Indian	soil	may	remain	low	for	a	substantial	period	
of time. 

Moreover,	in	the	US,	proxy	advisory	firm	ISS	performs	both	consultative	functions	for	
investee companies and advisory functions for IIs in relation to such companies.105 This, 
in	turn,	gives	rise	to	a	vicious	circle	of	influence	that	ISS	gets	to	exercise	over	corporate	
governance in the USA. In such a situation, investee companies in the US feel motivated 
to resort to ISS for its advice on improving their corporate governance practices merely for 
the sake of obtaining favourable reviews from it while it renders its advisory services to its 
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II clients.106	This	situation	does	not	exist	in	India,	as	presently	though	proxy	advisory	firms	
offer consultative/governance research services to investee companies, these may not be 
availed by Indian companies. This is because companies in India, both listed and unlisted, 
continue to remain largely averse to interference by and impact of outsiders in their internal 
governance matters.107

However, a large number of these factors are based on volatile environmental factors 
adding	to	the	ambiguity	of	the	actual	impact	that	proxy	advisory	firms	can	have	on	IIs	in	
the long run. 

C. Challenges faced by the proxy advisory industry in general and their relevance in 
India’s context

In	jurisdictions	where	it	is	firmly	believed	that	proxy	advisory	firms	exercise	influence	
on country’s corporate governance,108	 it	 is	 still	 questionable	 if	 such	 influence	 is	 indeed	
positive,	given	that	the	proxy	advisory	firms	industry	presents	three	major	challenges	in	
these countries.109

First, there is a dearth of competition in the industry.110 In the US, ISS continued to 
enjoy a monopoly for decades.111	Even	after	the	entry	of	new	firms	in	the	US	landscape,	
the	first-mover	advantage	gained	by	ISS	continues	to	have	its	impact,	one	which	has	been	
strong enough to drive the majority of other players who entered this market much later 
to either take an escape route or to merge by way of consolidation.112 This problem is 
faced in Europe as well.113 A corollary to this is the problem of the resultant existence 
of entry barriers within the industry.114 The stronghold established by the existing few 
proxy	advisory	firms	has	been	dominating	 and	 intimidating	enough	 to	make	new	firms	
face serious survival issues upon entry.115 For instance, the access to inside information 
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financialservices.house.gov/uploadedfiles/113-27.pdf>	accessed	21	May	2018.
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about investee companies that big players like ISS have by virtue of their market standing 
cannot be gained easily by a new entrant.116 In fact, this has been one of the reasons that in 
countries like the US and the UK, regulators have abstained from introducing mandatory 
regulations	to	control	the	conduct	of	proxy	advisory	firms.117 It was surmised that if the 
burden	of	regulations	was	imposed	on	all	proxy	advisory	firms,	new	entrants	might	find	it	
difficult	to	survive	due	to	the	costs	imposed	by	legal	obligations.118

Second,	concerns	exist	that	proxy	advisory	firms	provide	distorted	advice	to	IIs	to	serve	
their	own	business	interests	on	account	of	the	existence	of	a	serious	conflict	of	interest	vis-
a-vis subject companies or their clients or otherwise.119	For	instance,	in	the	US,	two	firms,	
ISS and Glass-Lewis which occupy a 97% share of the entire proxy advisory industry 
have	 been	 criticised	 for	 operating	with	 conflicts	 of	 interest,	 among	other	 allegations.120 
This concern becomes aggravated against the backdrop of the existence of the dearth 
of regulations and a reasonable level of market competition.121	These	conflicts	are	more	
direct	 and	 serious	 when	 these	 firms	 rendering	 advisory	 services	 to	 IIs	 simultaneously	
offer	consultancy	services	to	investee	companies	due	to	which	these	firms	are	likely	to	be	
motivated to offer distorted advice to IIs to keep their consulting business with investee 
companies	profitable.122	Similarly,	conflicts	of	interest	can	arise	on	account	of	the	ownership	
structure	of	proxy	advisory	firms	given	that	their	investors	or	owners	are	often	IIs.	This	
is	likely	to	prejudice	these	firms	in	favour	of	IIs.	Due	to	these	ownership	structures,	these	
firms	can	favour	investors	in	their	recommendations	(also	known	as	pro-investor	bias).123

Third, the accuracy and quality and thereby, the reliability of recommendation provided 
by	these	firms	has	been	frowned	upon.124 For instance, in the US, concerns have been raised 

116 ibid.
117 Tingle (n 109) 24, 25.
118 Centre on Executive Compensation (n 42) 74.
119 ibid 3. Santiago Ramírez Reyes, ‘Proxy Advisory Firms (On the Opportunity for an International 

Convention)’ (2017) 49(148) Mexican Bulletin of Comparative Law 337, 345; Anuradha Verma, 
‘Yes Bank Buys 5% Stake in Proxy Advisory Firm IiAS’, (VCCircle, March 12, 2016) <https://
www.vccircle.com/yes-bank-buys-5-stake-proxy-advisory-firm-iias/> 42; Centre on Executive 
Compensation	(n	39).	Yes	Bank	Ltd,	India’s	fifth-largest	private-sector	lender,	has	acquired	a	
little	 over	 5	 per	 cent	 equity	 stake	 in	 an	 investor	 advisory	firm	 IiAS	 from	BSE	Ltd…	Other	
investors in IiAS include Axis Bank Ltd, BSE Ltd, Fitch Group Inc., Housing Development 
Finance Corp (HDFC), ICICI Prudential Life Insurance, Kotak Mahindra Bank Ltd, Tata 
Investment Corp and UTI Asset Management Co Ltd, according to information available on the 
company’s website.

120 ‘U.S. Chamber of Commerce Corporate Governance Update: Public Company Initiatives 
in Response to the SEC Staff’s Guidance on Proxy Advisory Firms’ (2015) <https://www.
centerforcapitalmarkets.com/wp-content/uploads/2013/08/021874_ProxyAdvisory_final-1.
pdf> accessed 21 May 2018.
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123 Tingle (n 109) 45.
124 Carol Hansell and Robert Murphy, ‘The Role of the Proxy Advisory Firm’ (Davies Ward Phillips 

& Vineberg LLP) <http://www.cscs.org/Resources/Documents/summit/Resources/Day1/
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regarding	the	sample	size	that	firms	like	ISS	employ	in	order	to	collect	its	data	to	arrive	at	its	
inferences125	or	the	lack	of	clarity	that	exists	in	relation	to	the	manner	in	which	these	firms	
incorporate the feedback they receive during the open comment period from the investee 
companies. For example, ISS once suggested a draft rule whereby it recommended the 
investor clients to vote against the company directors who had not abided by a shareholder 
proposal	 receiving	majority	 support	 during	 the	 last	 year.	The	 firm	 justified	 the	 rule	 by	
stating that as per its survey 86% of IIs who participated in the survey expected that the 
directors should implement a shareholder proposal that receives support from a majority of 
shares cast.126 It explained that this rule would help in increasing the level of accountability 
of directors. However, executives at various companies opposed such a rule arguing that 
it	can	run	contrary	to	the	board’s	fiduciary	duties	itself.	ISS	nevertheless	went	ahead	with	
adopting the rule without even mentioning the conditions under which the board’s non-
acceptance	of	shareholders’	proposal	would	be	justified	on	the	ground	of	 their	fiduciary	
duties.127

Similarly,	in	Canada,	in	a	five-year	timeframe,	merely	13%	of	the	members	belonging	
to the Canadian Investor Relations Institute reported that there were no factual inaccuracies 
in	the	proxy	firms’	work.128 Likewise, in a survey, the response of a company in relation 
to	which	Glass	Lewis	provided	recommendation	was	that	the	firm	Lewis	did	not	calculate	
‘pay for performance’ correctly which led to a ‘D’ compensation rating for the subject 
company.129

One	of	the	reasons	for	the	inaccuracies	is	that	these	firms	are	not	required	by	law	to	
make	sufficient	or	specific	disclosures	regarding	the	materials	and	methods	 they	deploy	
to arrive at their estimates and inferences. Hence the element of accountability under 
the law is non-existent. Another hurdle is that some voting recommendations require 
information	that	is	not	publicly	available	to	a	proxy	advisory	firm.	For	instance,	as	per	the	
ISS Guidelines, a director should be targeted if he or she attended lesser than 75% of the 
board and committee meetings. This is because his absenteeism, for obvious reasons, could 
be seen as an abdication of his responsibilities because a director, unlike a shareholder, is 
responsible for directing and supervising the affairs of his company. 

However, under the policy, an exception has been carved out if the absenteeism is on 
account	of	‘illness	or	company’s	business.’	The	difficulty	lies	in	the	fact	that	this	sort	of	

2017. 
125 David F Larcker, Allan L McCall, and Brian Tayan, ‘And Then A Miracle Happens!: How Do 

Proxy Advisory Firms Develop Their Voting Recommendations?’ (Stanford Closer Look Series, 
25 February 2013) 2 <https://www.gsb.stanford.edu/sites/gsb/files/publication-pdf/cgri-closer-
look-31-proxy-firms-voting-recommendations.pdf> accessed 21 May 2018.

126 ibid 3.
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information is not disclosed anywhere in the public domain in most cases.130 This makes 
the	recommendations	of	proxy	advisory	firms	vulnerable	to	errors.131 Therefore, there are 
some	kinds	of	resolutions	in	relation	to	which	proxy	advisory	firms,	as	outsiders,	cannot	
possibly offer guidance unless there is a mechanism for adequate correspondence with 
the investee company.132 This is one of the reasons why in some countries, to ensure the 
reliability	of	the	advice	rendered	by	the	proxy	advisory	firms,	this	aspect	has	been	regulated	
by law in detail.133 Another commonly cited reason for creeping in of inaccuracies is the 
tight	timeframe	under	which	proxy	advisory	firms	function	in	generating	their	reports	for	
their clients.134

Another issue is that once a mistake has been committed and even if the issuer discovers 
it,	 proxy	advisory	firms	have	demonstrated	a	poor	 track	 record	of	 correcting	 them.	For	
instance, in Canada, only 28% of the errors located in the draft proxy advisory reports 
were	rectified.	In	the	US,	43%	of	the	mistakes	were	corrected.135 Furthermore, regarding 
the	 accuracy	of	 advice	given,	 it	 is	 also	 lamented	 that	 these	firms	provide	 ‘one	 size	fits	
all’ or non-customised advice to IIs without taking into account the unique circumstances 
of an investee company operating at any given time or other relevant factors such as the 
local business circumstances or legal environment existing/operating around a particular 
business entity.136	 Moreover,	 the	 voting	 guidelines	 suggested	 by	 these	 firms	 are	 also	
found to be vague or ambiguously termed in some cases which can lead to the problem of 
interpretation by their clients or the members of the public.137 One of the other reasons for 
erroneous	advice	can	also	be	the	temptation	these	firms	face	to	keep	their	cost	of	generating	
information or reports low to make their services feasible for their clients, with respect 
to	the	cost-benefit	analysis	between	a)	finding	information	on	their	own	and	approaching	
a	proxy	advisory	firm	for	recommendations	and	b)	between	approaching	these	firms	for	
advice	 to	cast	 their	votes	 in	discharge	of	fiduciary	obligations	and	excusing	 themselves	
from	the	voting	process	itself	by	arguing	non-breach	of	fiduciary	obligations	owed	towards	
their investor clients through citing the exorbitant cost of information gathering as the 

130 Tingle (n 109) 32-34.
131 ibid 34.
132 ibid 32-33.
133 This point will be explained in detail in the later part of this Section i.e. while critiquing the 
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136 ibid 5. Harvey Pitt, ‘Examining the Market Power and Impact of Proxy Advisory Firm’ (5 June 

2013) 8 <https://www.centerforcapitalmarkets.com/wp-content/uploads/2010/04/2013-6.3-Pitt-
Testimony-FINAL.pdf> accessed 21 May 2018. 
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reason.138 Yet again, this concern regarding the lack of quality and accurate information 
and advisory services gets deeper in light of the dearth of a regulatory framework and 
competition in the proxy advisory industry.139 However, the Indian situation is distinct to 
some extent because unlike the US and the UK, there exist both competition and mandatory 
regulations	right	from	the	emergence	of	these	firms.140

Unlike	 the	 situation	 in	 the	 US	 and	 the	 UK,	 within	 a	 period	 of	 five	 years	 of	 the	
establishment	of	the	first	proxy	advisory	firm	in	India,	two	other	competitors	appeared.141 
This	presence	of	competition	informally	pressurises	Indian	proxy	advisory	firms	against	
indulging	in	unnecessary	conflicts	of	interest.142 For instance, even in the US, the growth 
of Glass Lewis as a competitor of ISS brought ISS under pressure to create a Chinese Wall 
between	 its	proxy	advisory	wing	and	 its	 consultative	office.143 Further, the existence of 
competition	stimulates	firms	to	voluntarily	disclose	material	conflict	of	interests	to	arouse	
confidence	among	their	clients	and	produce	quality	and	reliable	advice.144 However, due to 
reasons highlighted in Section III.B of the paper, intense competition poses its own set of 
challenges	against	the	growth	and	sustenance	of	proxy	advisory	firms	in	India.	

Within	a	few	years	of	the	emergence	of	proxy	advisory	firms	in	India,	SEBI	introduced	
regulations namely the SEBI (Research Analysts) Regulations, 2014 (hereinafter, the 
Regulations)	primarily	 to	address	concerns	such	as	conflicts	of	 interest,	 transparency	 in	
operations	and	reliability	of	advice	rendered	by	these	firms.145

The	 Regulations	 prescribe	 a	 minimum	 level	 of	 educational	 qualifications	 that	 the	
employees	of	these	firms	should	possess.146	They	require	these	firms	to	lay	down	internal	
policy and mechanism to ensure that their employees abstain from indulging in or disclosing 
the	transactions	resulting	in	a	direct	or	indirect	conflict	of	interest	with	relation	to	the	subject	
company.147	The	Regulations	impose	a	fiduciary	duty	on	these	firms	along	with	obligations	
to observe professionalism and offer detailed disclosures wherever required under law and 

138 Tingle (n 109) 38.
139	Tao	Li	 ‘Outsourcing	Corporate	Governance:	Conflicts	 of	 Interest	within	 the	Proxy	Advisory	

Industry’ (2016) Management Science <http://pubsonline.informs.org/doi/abs/10.1287/
mnsc.2016.2652?journalCode=mnsc> accessed 18 September 2017; Centre for Executive 
Compensation (n 42) 55.

140 Subramanian (n 1) 378.
141 Shrivastava (n 5).
142 Li (n 139).
143 Subramanian (n 1) 374.
144 Li (n 139).
145 Mampatta (n 21); ‘Consultation Paper on Proposed Regulation of Research Analysts’ (SEBI, 

November 2013) 7 <https://www.sebi.gov.in/sebi_data/attachdocs/1385713647782.pdf> 
accessed	 21	 May	 2018;	 ‘Consultation	 Paper	 on	 Amendments/Clarifications	 to	 the	 SEBI	
(Investment Advisers) Regulations, 2013’ (SEBI, October 2016) <https://www.sebi.gov.in/sebi_
data/attachdocs/1475839876350.pdf> accessed 21 May 2018.

146 Securities and Exchange Board of India (Research Analysts) Regulations, 2014, regs 6, 7, 23 
(proviso).

147 Securities and Exchange Board of India (Research Analysts) Regulations, 2014, regs 15, 16, 18.
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the Regulations.148	Additionally,	the	Regulations	impose	obligations	upon	these	firms	and	
their employees to base their advice on reliable material and offer unbiased advice149 and 
also oblige them to disclose to the public, the basis of their recommendations.150 It seems 
that this has been done to ensure that the concerns that exist in other jurisdictions relating 
to	proxy	advisory	firms	are	nipped	in	the	bud.

This paper shall not deal with the critique of the content of the individual provisions 
under the Regulations, such as inter alia the	 sufficiency	of	 the	disclosure	 requirements	
or	management	of	 conflict	 of	 interest	 provisions	or	 transparency	obligations	due	 to	 the	
fact that the actual effect of each of the provisions in terms of their content remains to 
be seen. Not only are the Regulations somewhat new, but also such regulations for proxy 
advisory	firms	in	other	jurisdictions,	be	it	by	way	of	mandatory	regulations	or	guidelines	or	
regulations adopting the ‘comply or explain’ model,151 have also been recently introduced 
or are yet to be brought into effect.152

However, this Section critiques the Regulations in terms of their broad structure and 
the presence or absence of certain kind of provisions, which exist in the regulations on 
proxy	advisory	firms	in	other	jurisdictions.	

First, the Regulations suffer from one serious drawback. As their nomenclature suggests, 
they have been structured and drafted primarily to regulate the registration and business 
endeavours	of	research	analyst	firms	wherein	research	analysts	have	been	defined	in	the	
Regulations as the persons who are primarily involved in activities such as preparing or 
publishing research reports with respect to securities that are listed or to be listed in a stock 
exchange.153	On	the	other	hand,	proxy	advisory	firms	render	advisory	services	regarding	

148 Securities and Exchange Board of India (Research Analysts) Regulations, 2014, regs 19, 23, 
Third Schedule under Regulation 24(2) (Code of Conduct for Research Analyst).

149 Securities and Exchange Board of India (Research Analysts) Regulations, 2014, regs 15, 20.
150 Securities and Exchange Board of India (Research Analysts) Regulations, 2014 , reg 23 .
151 Directive (EU) 2017/828 Of The European Parliament And Of The Council Of 17 May 2017 

amending Directive 2007/36/EC as regards the encouragement of long-term shareholder 
engagement [2017] OJ L132/1, art 3i(1); Tingle (n 109) 18.

152 Dimitri Zagoroff, ‘House Bill 4015 and the Proposed Regulation of Proxy Advisors’ (Harvard 
Law School Forum on Corporate Governance and Financial Regulation, 1 November 2017) 
<https://corpgov.law.harvard.edu/2017/11/01/house-bill-4015-and-the-proposed-regulation-
of-proxy-advisors/> accessed 21 May 2018; ‘Proxy Advisory Firm Regulation – Canadian 
Securities Administrators Propose Guidance, Not Rules’ (McMillan, May 2014) <https://
mcmillan.ca/Proxy-Advisory-Firm-Regulation--Canadian-Securities-Administrators-Propose-
Guidance-not-Rules> accessed 21 May 2018; ‘In Short: Informal Agreement Reached on Revised 
Shareholder Rights Directive’ (William Fry, 10 February 2017) <https://www.williamfry.com/
newsandinsights/news-article/2017/02/10/in-short-informal-agreement-reached-on-revised-
shareholder-rights-directive> accessed 21 May 2018; ‘New Proxy Advisory Code Seeks To 
Resolve Concerns From Listed Companies Over AGM Voting Reports’ (AIRA, 8 May 2017) 
<https://www.aira.org.au/images/AIRA_News/Media_Release_Role_of_Proxy_Advisers_
Updated.pdf> accessed 21 May 2018.

153  SEBI issues draft norms to regulate research analysts, Business Standard (29 November 
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the subject company’s internal governance matters and not necessarily in relation to its 
securities.154	Hence,	regulating	proxy	advisory	firms	by	way	of	the	Regulations	meant	for	
research	analysts	can	be	a	misguided	and	an	insufficient	policy.155 This will also become 
evident	upon	reading	the	definition	of	‘research	report’	as	stated	in	the	Regulations.	This	
term	is	significant	because,	under	the	Regulations,	numerous	obligations	exist	in	relation	to	
the preparation, presentation, publication or dealing otherwise with the research report.156 
Under	Regulation	2(w),	a	research	report	has	been	defined	as	a	communication,	including	
research analysis, recommendation or opinion, concerning securities or public offer, 
providing a basis for an investment decision. 

As	per	the	definition,	the	term	is	broad	enough	to	include	the	terms	‘research	analysis’	
and ‘recommendations’.157 Hence, the subject matter underlying this term would constitute 
the scope and ambit of the terms ‘research analysis’ and ‘recommendations’ also.

However, the subject matter underlying the term research report is narrow so as to 
include only the opinion etc. about securities or public issue by companies.158 Hence, 
matters revolving around a company’s governance issues would fall outside the ambit 
of ‘research report’, ‘research recommendation’, ‘research opinion’ as well as ‘research 
analyses’. Therefore, the provisions under the Regulations that prescribe duties with 
respect to the research report, would not apply to the research report, opinion, analysis or 
recommendation that does not deal with subject issuer company’s governance matters. If 
this were to be the position of law under the Regulations, then a major portion of the tasks 
that	proxy	advisory	firms	perform	would	go	unregulated.		

However, the most obvious counter that can be offered to this line of argumentation 
is under Regulation 23(1),159 where it has been explicitly provided that all the provisions 
under Chapters II, III, IV, V and VI of the Regulations will apply ‘mutatis mutandis’ to 

research-analysts-113112900643_1.html> accessed 21 May 2018. ‘The latest proposals are based 
on recommendations by The International Organisation of Securities Commissions (IOSCO) 
which has also suggested to Sebi that research analysts need to be subjected to appropriate 
oversight and regulation.’.

 ‘Note on Draft SEBI Regulations, 2013’ (FINSEC Financial Regulations Forum, 13 January 
2014) <http://finseclawforum.com/2014/note-draft-sebi-research-analyst-regulations-2013/>. 
In	 the	 earlier	 draft	 of	 these	 regulations,	 proxy	 advisory	firms	were	 even	 exempted	 from	 the	
requirement of registration like is the case with investment advisers, asset management 
companies and fund managers still.

154 Sachin Mampatta, ‘Three Things that will change under SEBI’s new research analyst regulations’ 
Business Standard (21 July 2014) <http://www.business-standard.com/article/markets/three-
things-that-will-change-under-sebi-s-new-research-analyst-regulations-114072100250_1.html> 
accessed 21 May 2018. ‘It was earlier believed that they may be kept out of the ambit of

 research analyst regulations since they did not give ‘buy’ or ‘sell’ recommendations like typical 
research reports’.

155  ibid.
156  SEBI Research Analyst Regulations 2014, regs 15(1)(iii), 16(2), 18, 19, 20, 22.
157  SEBI research Analyst Regulations, 2014, reg 2(w).
158  SEBI Research Analyst Regulations, 2014, regs 2(l)(ii), 2(u).
159  SEBI Research Analyst Regulation, 2014, reg 23(1).
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the proxy adviser. It can be contended that as a result, the provisions of the Regulations 
will apply to any kind of research report, analysis, recommendation or opinion that proxy 
advisory	firms	prepare/present/publish,	even	when	it	does	not	relate	to	the	matters	such	as	
the subject company’s issue of securities or public issue. 

However, this is only one manner of interpreting the implication of having the phrase 
‘mutatis mutandis’ under Regulation 23(1). This interpretation emanates from the application 
of the rules of statutory interpretation namely, the rules of purposive interpretation160 and 
the rule of interpretation against absurd consequences.161 The meaning of these rules should 
be	 sufficiently	 clear	 from	 their	 nomenclatures.	The	 drafter	 of	 the	Regulations	 logically	
ought not to have intended, while extending the application of the Regulations to the proxy 
advisory	firms,	that	the	research	reports	that	proxy	advisory	firms	prepare	which	relate	to	
company’s governance matters remain outside the scope of the Regulations.

However, the alternate approach to interpreting the implication of the term ‘mutatis 
mutandis’ is that it exists only in relation to the application of Chapter II to VI and not in 
relation	to	the	definition	of	‘research	report’	because	it	has	been	defined	under	Part	I	so	as	
to even include those research report, analysis, opinion or recommendation which do not 
relate to company’s securities. This line of reasoning involves the technical or pedantic 
interpretation of Regulation 23(1).  

As a result of this ambiguity regarding the implication of the term ‘mutatis mutandis’ 
under Regulation 23(1), there can be two ways forward to improve the Regulations to 
further	tighten	the	noose	around	proxy	advisory	firms.		

One of them is to alter the language of Regulation 23(1) to explicitly clarify that the 
term ‘mutatis mutandis’ under the provision means that the Regulations would extend even 
to the research reports not dealing with securities or public offer. Alternatively, Regulation 
23(1) could be amended to state that all the provisions of Chapter I (in addition to those 
of Chapters II, III, IV, V and VI) shall apply mutatis mutandis	 to	proxy	advisory	firms.	
This	alteration	would	ensure	that	even	the	definition	of	the	research	report,	and	not	just	the	
provisions	from	Chapter	II	to	VI,	applies	to	proxy	advisory	firms	with	necessary	alterations.	
Given	that	nothing	under	the	Regulations	deals	with	the	concerns	that	proxy	advisory	firms	
also	face	in	their	operations	except	the	narrow	definition	of	a	research	report,	this	kind	of	
alteration	would	be	helpful.	The	Regulations	deal	with	the	aspects	such	as	handling	conflict	
of interest, ensuring transparency and enhancing the reliability of research reports that are 
relevant	for	proxy	advisory	firms	as	well.

The other approach could be to instead have separate regulations for proxy advisory 
firms	as	is	suggested	or	has	been	done	in	case	of	other	jurisdictions	such	as	the	US,	UK,	
Canada	 and	Australia.	 Proxy	 advisory	 firms	 in	 these	 jurisdictions	 have	 begun	 playing	

160  Bennion on Statutory Interpretation (LexisNexis 2012) 943-944.
161  ibid 969.



a somewhat crucial role in the country’s corporate governance landscape.162 In these 
jurisdictions where there are already the regulations governing research analysts,163 they 
have	not	been	extended	to	additionally	control	the	conduct	of	proxy	advisory	firms.164

One added advantage that would come with the latter option is that the structure of 
Regulations	 and	 the	provisions	underlying	 them	could	be	 such	which	deal	 in	 sufficient	
detail	with	 the	issues	 that	proxy	advisory	firms	specifically	face	and	not	necessarily	 the	
research analysts. 

For instance, the issue of relations (including in the form of correspondence) between 
proxy	advisory	firms	and	subject	companies	is	a	crucial	matter	when	it	comes	to	regulating	
the	 conduct	 of	 proxy	 advisory	 firms.165 In the US, under the recent law proposed for 
governing	 proxy	 advisory	 firms,	 the	 ‘thorniest	 provision’166 has been the one which 
mandatorily	 requires	 the	 firms	 to	 communicate	 their	 report/recommendation/analysis/
opinion to the issuer company before releasing it to their clients or before the members of 
public.167	In	these	regulations,	it	has	been	provided	that	for	the	resolution	of	conflict	that	
may	arise	between	the	subject	company	and	the	proxy	advisory	firm	regarding	the	content	
of research report/analysis, the latter would have to appoint an ombudsman.168 Similarly, 
in Australia recently in 2017, the Australian Investor Relations Association issued a draft 
voluntary code to foster relations between listed companies and proxy advisors.169 Its 
primary objective is to guide the correspondence or engagement between listed companies 
and	proxy	advisory	firms.170 Under these guidelines as is the case of the US Bill,171 reliance 
has been placed on this element of correspondence to ensure the reliability and factual 
correctness	 of	 the	 research	 report/recommendation	 that	 proxy	 advisory	 firms	 issue.172 
Under Principle 3 of the draft voluntary code, it has been provided that there should be a 
mechanism	for	feedback	upon	the	work	of	proxy	advisory	firms	by	the	subject	companies	
whereby the Australian Investor Relations Association would act as a facilitator to make 
the feedback scheme function.173 Canadian Securities Administrators’ National Policy 25-

162 Adam O Emmerich, William Savitt, Sabastian V Niles and S Iliana Ongun, ‘The Corporate 
Governance Review - Edition 7: United States’ (The Law Reviews, 5 May 2017) <https://
thelawreviews.co.uk/chapter/1140933/united-states> accessed 21 May 2018.

163 ‘Consultation Paper on Proposed Regulation of Research Analysts’ 4 (SEBI) <https://www.sebi.
gov.in/sebi_data/attachdocs/1385713647782.pdf> accessed 21 May 2018.

164 ‘Proxy advisers now face real scrutiny’ (Rediff, 22 July 2014) <http://www.rediff.com/business/
report/proxy-advisers-now-face-real-scrutiny/20140722.htm> accessed 21 May 2018.

165 ‘Regulating Proxy Advisory Firms’ (Guerdon Associates, 2018) <http://www.guerdonassociates.
com/articles/regulating-proxy-advisory-firms/?print=pdf> accessed 21 May 2018.

166 Zagoroff (n 152).
167 Corporate Governance Reform and Transparency Act 2017, s 3(a)(g)(1).
168 Corporate Governance Reform and Transparency Act 2017, s 3(a)(g)(1); Zagoroff (n 152).
169 AIRA (n 152)
170 ibid.
171 Corporate Governance Reform and Transparency Act of 2017, s 3(a)(g)(1).
172 AIRA (n 152).
173 ibid.

2018 Proxy Advisory Firms 133

https://www.sebi.gov.in/sebi_data/attachdocs/1385713647782.pdf
https://www.sebi.gov.in/sebi_data/attachdocs/1385713647782.pdf
http://www.rediff.com/business/report/proxy-advisers-now-face-real-scrutiny/20140722.htm
http://www.rediff.com/business/report/proxy-advisers-now-face-real-scrutiny/20140722.htm


134 NLUD Student Law Journal Vol 5

201	Guidance	for	Proxy	Advisory	Firms	also	deals	with	this	specific	issue	separately.174 
On the other hand, in the Indian scenario, since there are no separate regulations to govern 
proxy	advisory	firms,	regarding	this	crucial	issue,	only	one	provision	exists.	It	states	that	
the proxy adviser shall disclose, in addition to the disclosures required under other chapters 
under the regulations, the policies and procedures for interacting with issuers, informing 
issuers about the recommendation and review of recommendations.175 Hence, under these 
regulations,	 in	absence	of	sufficient	and	specific	guidance,	 immense	flexibility	has	been	
given	 to	 the	 proxy	 advisory	 firms	 to	 frame	 their	 policy	 of	 interaction	with	 the	 subject	
companies.	The	obvious	flipside	to	this	flexibility	would	be	that	the	proxy	advisory	firms	
could	frame	an	insufficient	or	inappropriate	policy	for	correspondence.176

Similarly,	another	issue	that	is	specific	to	proxy	advisory	firms	is	the	issuance	of	proxy	
advisory guidelines by them. Proxy voting guidelines are the guidelines regarding the 
corporate	governance	matters	that	proxy	advisory	firms	release	to	the	members	of	public	
or their clients to guide them regarding how to cast their votes.177 In this regard, Canadian 
Securities Administrators’ National Policy 25-201 Guidance for Proxy Advisory Firms, 
can be looked into.178 Among other matters, the guidelines deal with the development of 
proxy voting guidelines.179 They explicitly require that the vote recommendations of proxy 
advisory	firms	are	determined	in	a	consistent	manner	and	 in	accordance	with	 their	own	
proxy voting guidelines and that if they are not in compliance with their own proxy voting 
guidelines,	the	firms	have	to	disclose	the	reasons	for	such	deviance.180 Additionally, there 
is a whole section dedicated to the manner of developing these guidelines.181 This kind of 
guidance	is	over	and	above	the	guidelines	that	exist	alongside	on	the	aspects	of	conflict	
of interest, transparency and accuracy of vote recommendations.182 However, under the 
SEBI’s regulations, no separate provision exists regarding preparation of or need for 
adherence	by	proxy	advisory	firms	to	their	proxy	advisory	guidelines.183The only provision 
that can be deemed to be relevant under the Regulation is the vague and broad obligation 

174 ‘National Policy 25-201 Guidance for Proxy Advisory Firms’, Part 2.4 (30 April 2015) <https://
www.bcsc.bc.ca/Securities_Law/Policies/Policy2/PDF/25-201__NP___April_30__2015/> 
accessed 21 May 2018 (Canadian Securities Administrators).

175 SEBI Research Analyst Regulations, 2014, reg 23(2)(ii).
176 Gaia Balp, ‘Regulating proxy advisors through transparency: pros and cons of the EU approach’ 

[2017] 14 1 ECFR 21.
 Similar criticism exist against the revised shareholders’ directive of the EU where the regulations 

are completely lacking in provisions concerning the exchange of information between the issuer 
under analysis and the proxy advisor

177 ‘Proxy Advisory Firms Update Proxy Voting Guidelines’ (Wachtell, 
Lipton, Rosen & Katz, 10 November 2014) <http://www.wlrk.com/docs/
ProxyAdvisoryFirmsUpdateProxyVotingGuidelines.pdf> accessed 21 May 2018.

178 Canadian Securities Administrators (n 174).
179 ibid, Part 1.1, 1.2 and 2.3.
180 Canadian Securities Administrators (n 174).
181 ibid, Part 2.3
182 ibid, Part 2.1 and 2.2.
183 SEBI Research Analyst Regulations, 2014.
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of good faith and honesty that has been mutatis mutandis	applied	for	proxy	advisory	firms	
as per Schedule III.184 Perhaps, these kinds of omissions would not have happened in the 
Indian	 legal	 landscape	had	 there	been	 separate	 regulations	meant	 specifically	 for	proxy	
advisory	firms.	

There are other points of critique against the Regulations as well. It remains dubious if 
the introduction of regulations ‘at this juncture’ when this industry is only in its burgeoning 
stage is a sound move.185 In several other jurisdictions where the industry of proxy advisory 
firms	 has	 become	 far	 more	 mature,	 regulators	 have	 already	 been	 apprehensive	 about	
regulating this industry.186	This	 is	firstly	because	 it	 remains	unestablished	 there	 if	 these	
firms	 exercise	 strong	 enough	 an	 influence	 to	 justify	 the	 ‘costs’	 of	 regulating	 them	 and	
the costs that exist in the form of red-tapism and other aspects of the implementation of 
regulations.187 Further, it has been felt that the existence of regulations may hamper the 
firms’	autonomy.188 In presence of regulations, investee companies would obtain the locus 
standi	to	sue	proxy	advisory	firms	for	alleged	violation	of	regulations.	This	is	a	matter	of	
concern	because	as	opposed	to	several	large	companies	with	huge	financial	resources,	proxy	
advisory	firms	that	are	few	in	number,	especially	the	new	entrants,	may	not	have	enough	
resources to indulge in the battles of litigation.189 Furthermore, in other jurisdictions, it has 
been opined that in place of introducing regulations, the State ought to take measures to 
enhance the level of competition in the industry which in turn would itself take care of the 
malpractices	alleged	to	be	taking	place	by	these	firms.190 Therefore, it is felt that in India 
introduction of legislation at this stage is redundant as in the country competition as a form 
of ‘informal’ regulator already exists. It is further feared that once registered, the rendering 
of	advice	by	these	firms	may	unnecessarily	and	wrongfully	send	a	message	of	credibility	
of their advice to the market, which may not be true.191

However, all these opinions that exist against the appropriateness of regulating the proxy 

184 SEBI Research Analyst Regulations, 2014, Third Schedule.
185 Muraca and Freeman (n 108).
186 ibid; Mampatta (n 21); Reyes (n 119); ‘Best Practice Principles’, Glass Lewis <http://www.

glasslewis.com/best-practices-principles/> accessed 21 May 2018; Frederic Duguay, ‘Proposed 
National Policy 25-201 Guidance for Proxy Advisory Firms’ (Hansell Advisory, 23 July 2014) 
3	 <http://hanselladvisory.com/upload/files/Proposed_National_Policy_25-201_Guidance.pdf>	
accessed 21 May 2018; Muraca and Freeman (n 108). 

	 The	 issuance	of	non-binding	policy	guidance	 encouraging	proxy	advisory	firms	 to	 establish,	
maintain	and	apply	policies	to	identify	and	manage	conflicts	(Canada)	and	a	binding	regulations	
proposed in the US, a comply or explain model as suggested in the EU; The Case for Regulating 
Proxy Advisory Firms - Both the SEC and Canadian Securities Administrators make it clear 
that there are problems in the way proxy advisors go about their business, but neither country’s 
regulators feel regulation is required or appropriate.

187 Subramanian (n 1) 373; Muraca and Freeman (n 108).
188 Reyes (n 119).
189 Centre on Executive Compensation (n 42) 74. 
190 ibid 7.
191 ibid 74. 
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advisory	firms	have	their	own	set	of	counter-arguments,	which	are	also	equally	strong.192 
For instance, it is argued that even in jurisdictions where regulations do not exist till now in 
relation	to	proxy	advisory	firms,	there	has	been	a	growing	consensus	to	introduce	them.193 
Similarly, scholars have also opined that while injecting greater competition among the 
proxy	advisory	firms	can	 informally	 regulate	 their	 conduct,	nevertheless,	 it	may	not	be	
enough	to	substitute	the	need	for	a	full-fledged,	formal	law.194

Further, criticism arises in relation to the effectiveness of certain provisions under the 
Regulations.195 For instance, though SEBI, in order to enhance the legitimacy of advice 
rendered	by	proxy	advisory	firms,	has	laid	down	the	minimum	educational	requirements	
for their employees, these requirements are so low that they may not serve the underlying 
purpose.196 Further, turning a deaf ear to the growing clamour in several countries to 
absolutely	 ban	 the	 conflict	 of	 interest	 relation	 that	 arises	 when	 proxy	 advisory	 firms	
simultaneously offer advisory service to investors and consultancy services to investee 
companies,197 SEBI has abstained from imposing such a ban.198 Furthermore, application 
of several regulations under the Regulations can be waived off or compromised with if 
such waiver takes place in accordance with the internal policy and management of proxy 
advisory	firms.199	While	 this	possibility	of	waiver	may	equip	proxy	advisory	firms	with	
the	required	level	of	flexibility	in	their	operations,	it	is	felt	that	it	is	the	limitation	of	the	
Regulations	that	these	internal	mechanism	and	policy	formulated	by	proxy	advisory	firms	
do	not	 require	 a	prior	 approval	by	 the	SEBI.	Another	 event	highlighting	 the	deficiency	
in law200	recently	propped	up	when	ITC	Limited	filed	a	Rs.	1,000	crore	defamation	suit	
against	the	Indian	proxy	advisory	firm,	IiAS	in	the	Calcutta	High	Court	alleging	that	the	
latter had made ‘defamatory’ statements against the company as well as its directors.201 
Irrespective of the veracity of these claims made by ITC, it is crucial to note that given the 
whistle-blowers’ role202	played	by	proxy	advisory	firms	such	defamation	suits	against	these	

192 Subramanian (n 1) 374, 377; Muraca and Freeman (n 108); Li (n 139); Edelman (n 106).
193 ibid.
194 ibid.
195 Securities and Exchange Board of India (Research Analysts) Regulations, 2014.
196 SEBI (Research Analysts) Regulations, 2014, regs 6, 7, 23 (proviso).
197 Centre on Executive Compensation (n 42) 12.
198 Singh (n 28).
199 Securities and Exchange Board of India (Research Analysts) Regulations, 2014, regs 15, 16, 18.
200 Securities and Exchange Board of India (Research Analysts) Regulations, 2014.
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firms	may	become	commonplace.203 In the absence of special protection accorded to proxy 
advisory	firms	in	this	regard,	the	independence	of	these	firms	may	stand	threatened.	Hence,	
this lacuna in the law demands attention.204 Similarly, unlike other jurisdictions such as the 
US,205	under	the	Regulations	in	India,	there	are	no	reporting	or	regular	filing	requirements	
or	the	requirement	to	appoint	a	compliance	officer	to	monitor	legal	compliance	upon	proxy	
advisory	firms	in	relation	to	the	obligations	imposed	on	them.206 This also puts into question 
the actual implementation of the Regulations.

Lastly, since the Regulations have been enacted by the SEBI, they apply only in cases 
where	proxy	advisory	firms	deal	with	listed	companies,	though,	unlike	the	jurisdictions	such	
as Australia207 and the EU,208	the	same	has	not	been	clarified	or	specified	explicitly	under	
the	definition	of	‘proxy	advisory	firms’	as	given	under	Regulation	2(p).	This	is	because,	
under	Regulation	2(p),	proxy	advisor	has	been	defined	as	any	person	who	provides	advice,	
through any means, to institutional investor or shareholder of a company, in relation to 
exercise of their rights in the company.209

Hence, conclusively stating, given the existence of equally strong contentions on both 
sides in each part of this Section on each points, it remains unclear if a) Indian proxy 
advisory	firms	would	face	similar	issues	of	conflict	of	interest	and	lack	of	reliable	advice	
and	 to	 the	 same	 extent	 as	 faced	 by	 proxy	 advisory	 firms	 in	 the	UK	 and	 the	US,	 b)	 if	
competition	 among	 the	 proxy	 advisory	 firms	 would	 play	 a	 dominant	 positive	 role	 to	
overcome its negative impact if any, c) if introduction of regulations for this burgeoning 
industry has been an appropriate decision of the State and d) if the regulations so introduced 
are effective to address the underlying concern. These further increases the ambiguity 
regarding	the	exact	role	proxy	advisory	firms	may	play	in	addressing	corporate	governance	
issues in India in long run. 

iv. ConClusion

Due	to	the	lack	of	sufficient	literature	and	given	that	the	introduction	of	proxy	advisory	

203 Subramanian (n 1).
204 ibid.
205 In the US, there is a provision for the need to prepare annual report under Corporate Governance 

Reform and Transparency Act of 2017 and under the amendment suggested under provision 
3 of Corporate Governance Reform and Transparency Act of 2017 by insertion of Section 
15H(h)	to	the	Securities	Exchange	Act	of	1934,	it	is	required	of	proxy	advisory	firm	to	appoint	
a	compliance	officer.

206 SEBI (Research Analysts) Regulations, 2014.
207 Directive (EU) 2017/828 of the European Parliament anZd of the Council of 17 May 2017 amending 

Directive 2007/36/EC as regards the encouragement of long-term shareholder engagement, 
art 1(d). <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32017L0828> 
accessed 21 May 2018.

208 In Australia the Code has been developed by the Australasian Investor Relations Association 
(AIRA) with the intent of creating a balanced set of principles to foster effective engagement 
between	‘listed’	companies	and	proxy	advisory	firms.
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2018 Proxy Advisory Firms 137

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32017L0828


138 NLUD Student Law Journal Vol 5

firms	 in	 India	and	SEBI’s	 regulations	governing	 them	have	been	a	 recent	phenomenon,	
uncertainty	prevails	regarding	the	precise	role	these	firms	would	play	in	affecting	India’s	
corporate governance in the long run.210	 Even	 when	 these	 firms	 may	 begin	 to	 affect	
corporate governance in India in the long run, it remains unclear if such impact would be a 
positive one or a distorted one, as apprehended in other jurisdictions as well. 

However, given the fact that shareholders’ activism in India is on the rise and that 
institutional investors are somewhere managing to create a niche for themselves as 
shareholders	 in	 Indian	 Inc.,	 it	 may	 be	 inferred	 that	 proxy	 advisory	 firms	 have	 a	 sure	
shot at creating a ripple effect, even if not the waves effect, in the ocean of Indian 
corporate governance.211	However,	 this	would	 be	 so	 only	when	 these	firms	 continue	 to	
sustain themselves in the face of the burdens imposed by SEBI’s regulations and market 
competition apart from other factors.

210 Singh (n 28); Varottil, ‘Shareholder Activism and Proxy-Advisory Firms’ (n 13). 
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